Med-Arb/Arb-Med: A More Efficient ADR Process or an Invitation to a Potential Ethical Disaster?

Donna Ross
The practice of combining arbitration and mediation into a single, hybrid process when the role of mediator and arbitrator is assumed by the same neutral raises a tidal wave of controversy. Certain detractors of Med-Arb/Arb-Med1 oppose it so fervently they consider it not only an ethical disaster, but heretical-a process that should be burned at the stake. On the other side of the spectrum, some of its devotees believe it is not only more efficient, but a panacea, encompassing the best of both worlds.
In fact, it is neither. There is no right solution. In some cases it is a more efficient option, in others, perhaps not. The potential ethical disaster lies not in using these processes, but in allowing them to develop without supervision, to the detriment of international arbitration, and not as a well-structured complement or integral part of it. The invitation, therefore, is one to arbitration and mediation practitioners to act as gatekeepers and help to establish safeguards to ensure that these single-neutral hybrid processes remain more efficient, ethical and afford finality.
The purpose of this article is to underscore the development and use of these methods because of the advantages they offer, identify and highlight some of their pitfalls and offer some suggestions to help ensure that these party-driven processes are structured and conducted successfully, and more importantly, lead to the finality that parties desire.
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THE SHIFT FROM ARBITRATION TO MEDIATION TO ADR HYBRIDS
Increasingly disenchanted with the fact that international arbitration has become as lengthy and costly as litigation, parties have been turning to mediation as an alternative.2 However, as mediation has gained in popularity, lawyers have become increasingly involved as counsel and often as mediators. As a consequence, the mediation process has become more adversarial-less interests-based and more rights-based-particularly with the practice of mediator evaluation and mediator proposals. As arbitration is often referred to as the new litigation, so mediation has now been coined the "new arbitration".3
On the international front, the use of same neutral Med-Arb/Arb-Med has been predominantly in the Far East. Today, with the increasing importance of Asia as an arbitral and ADR hub, these processes, used domestically in specific sectors in many countries, are experiencing a renaissance. As a result, institutions and countries, even those that do not actively promote or agree with these techniques, are adapting their rules and laws to grant parties the flexibility to adopt them as appropriate. This trend suggests that they must be more efficient, at least in certain circumstances, otherwise parties would not choose them. That said, these hybrid dispute resolution methods are hardly new: they date back to the ancient Greeks, were even codified by the Ottoman Empire and have been traditionally used in Latin America.4
A BRIEF TOUR D'HORIZON OF INSTITUTIONAL RULES AND NATIONAL LAWS THAT ENDORSE OR ACCOMMODATE MED-ARB AND ARB-MED
Virtually all of the major institutions, even those not favorable to a hybrid process conducted by the same neutral, uphold party autonomy and allow for these processes under of their rules.
There often exists a preconceived notion that because in Asian countries parties have a general aversion to conflict and seek more harmonious solutions to disputes, whereas common law countries have more adversarial legal systems, only Asian parties have traditionally used hybrid processes such as Med-Arb.5 However, while Asian countries may have led the global trend in adopting laws, and their institutions, rules, allowing parties to choose the same neutral in international arbitration and ADR, a look below the surface shows that many similar techniques are used widely in specific fields in many other countries with both civil and common law systems. A few examples of common law countries where single-neutral hybrid processes are commonly used (particularly in employment law and labor relations and construction) are the UK, the US, South Africa and Australia.6 Another example is Chile's 1979 Labor Reform, which mandates pendulum arbitration for special collective bargaining cases.7
In China, conciliation8 is enshrined as part of the dispute resolution process. The China International Economic and Trade Arbitration Commission ("CIETAC") Rules and the Arbitration Law of the People's Republic of China, both allow arbitrators to conciliate, conditional on acceptance by the parties.9 Some states in the US have laws that allow for single neutrals to mediate then arbitrate, such as California and Colorado. Similarly, New York courts will uphold awards emanating from these techniques provided a proper waiver has been given. In Canada, the Model Law is the basis for the international arbitration statutes. In addition, Québec and Ontario have statutes that specifically permit the use of mediation during the arbitration proceeding17 and a number of advocates and neutrals in Ontario promote hybrid processes in their practice.
In Hong Kong and Singapore, an arbitrator may act as a mediator. However, although these jurisdictions have laws favorable to this notion, in addition to requiring the parties, written consent, a further layer of protection has been added to both the Hong Kong Arbitration Ordinance (Cap. 609) revised 2010 and the Singapore International Arbitration Act amended 2012, which is that a mediator must disclose to the parties all confidential information learned during the mediation process-and in particular, during caucusing-that is "material" to the dispute, before commencing the subsequent arbitration. South Africa has adopted this same requirement to disclose information that is material to the arbitral proceedings.
The Indian Arbitration and Conciliation Act of 1996 allows an arbitral tribunal to employ settlement, mediation or conciliation, reflecting India's long tradition of utilizing forms of dispute resolution akin to Med-Arb at the local level. The Bangladesh Arbitration Act of 2001 has similar provisions.18
Hybrid or conciliation-based dispute resolution also exists throughout the Arab and Muslim world due to the communitarian traditions in these societies.19
The country descriptions above are by no means exhaustive, but are representative of a trend to offer parties the opportunity to use these dispute resolution methods, even if not always favoring them, in the name of party autonomy.20
The majority of leading institutions, in their arbitration or conciliation rules, allow an arbitrator to facilitate settlement or for an arbitrator to act as a mediator and vice versa, if the parties so choose. Party consent is mandatory and should always be in writing. Article 12 of the Model Law on International Commercial Conciliation, on which a number of other institutional and national rules and laws are based, frames hybrids as more of an opt-in process, stating in the negative that a conciliator shall not act as an arbitrator, "unless otherwise agreed by the parties."21 Similarly, the Mediation Procedure of the CPR Institute provides that, unless the parties and the mediator agree otherwise, a mediator shall not also serve as an arbitrator. The JAMS International Mediation Rules have similar provisions. ICC ADR Rule 7(3) permits a neutral to act as an arbitrator with the written agreement of the parties, and the new ICC Arbitration Rules encourage the arbitral tribunal to facilitate settlement, with the proviso that every effort be made to ensure the enforceability of the award. Similarly, the CEDR requires that the tribunal, when facilitating settlement, not act in a way that could affect the validity of the award. CIArb Practice Guideline 7 provides for the parties to waive challenges on the basis of settlement efforts. Although ICDR International Arbitration Rules are silent on Med-Arb, it is mentioned as a technique that may be used, albeit in unusual circumstances.22
THE RISKS AND ADVANTAGES OF SINGLE-NEUTRAL HYBRID PROCESSES
When used together in the right circumstances, mediation and arbitration performed by a single neutral can offer the advantages of each of these methods of dispute resolution and enable the parties to control the process to resolve their disputes more expeditiously, efficiently and at a lesser cost. This is enhanced by the fact that the parties themselves actively participate in ADR. This is rarely the case in adversarial proceedings, which are the province of counsel. However, the Enactment (2002) , http://www.uncitral.org/pdf/ english/texts/arbitration/ml-conc/03-90953_Ebook.pdf.
22 ICC, CIArb, AAA, and CEDR, Rules cited available at http://iccwbo.org/productsand-services/arbitration-and-adr/adr/adr-rules-and-guide-to-adr-rules/; ICC Arbitration Rules, Appendix iv(h)(ii), http://iccwbo.org/products-and-services/arbitration-and-adr/ arbitration/icc-rules-of-arbitration/; http://www.ciarb.org/information-and-resources/ Practice%20Guideline%207%20international.pdf; Drafting Dispute Resolution Clauses, published by the American Arbitration Association, available at: http://www.adr. org/aaa/ShowPDF?doc=ADRSTG_012249; http://www.cpradr.org/Resources/ALLCPR Articles/tabid/265/ID/613/Mediation-Procedure.aspx; http://www.cedr.com/about_us/ arbitration_commission/Arbitration_Commission_Doc_Final.pdf; http://www.jamsadr .com/international-mediation-rules/#Role-of-Mediator-in-Other-Proceedings.
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Clearly, from an ethical or enforceability standpoint, having separate neutrals is the safest, albeit not always the most efficient, option in every circumstance. With traditional step or acceleration clauses, unless the dispute is settled in the mediation phase, there is little savings in time and cost, since these clauses generally provide for mediation first, and only at the conclusion of the mediation, if unsuccessful, would the arbitration proceeding begin.23
The same holds true for shadow or co-mediation and arbitration, although these hybrid processes are somewhat more efficient. In the one case, a mediator attends the arbitration, and, either at the end of the arbitration proceedings or at different intervals during them, conducts a mediation. In the other, the arbitrator would attend the plenary sessions of the mediation (but not participate in caucusing) and then render an award if the mediation is unsuccessful with or without additional hearings and documents, depending on the particular circumstances.
The vast array of techniques used domestically and internationally is a reflection of parties' desire to forge the most appropriate mechanism for resolving their disputes, and in some cases, maintaining their business relationship. The list of ADR techniques is extensive, and includes variants such as mediation (facilitative, evaluative, transformative, rights-based, interest-based, binding, shadow), early neutral evaluation, mini-trials, summary trials, expert determination, executive appraisal, private judging, adjudication, dispute adjudication or review boards, early case evaluation, case management, arbitration (bracketed, last offer, final offer, bifurcated FOA, baseball, night baseball, non-binding), Med-Arb, Arb-Med, Arb-Med-Arb, Eval-Med-Arb, Co-Med-Arb, braided Med-Arb and MEDALOA.
The focus here is limited to the most common forms, namely, Arb-Med, Med-Arb, and, as related to the latter, Arb-Med-Arb and MEDALOA.24 
ARB-MED
Between Med-Arb and Arb-Med, Arb-Med could be considered the lesser of the alleged evils, as it raises fewer ethical concerns. It also may be the preferred option in countries where enforceability might be an issue.
Under this approach, the arbitration is conducted, and then the tribunal drafts the award but does not disclose it to the parties. The arbitrator then goes on to mediate the dispute and help the parties come to their own resolution, rather than accepting the award, which will be favorable to only one of them. Often, the award is placed in a sealed envelope, (sometimes on the table in front of the parties) as an incentive for them to reach an amicable settlement. This process is particularly useful when the parties have an ongoing relationship they would like to pursue and when they want some degree of control and particularly finality, without the additional risks of Med-Arb.
The main caveat in Arb-Med is that after the tribunal has made its determination and drafted the award, the arbitrator turned mediator, should be extremely careful not to use evaluative techniques or a mediator proposal, as in such a case the parties may feel coerced into accepting a resolution to which they do not fully subscribe. A facilitative, interests-based approach is the preferred technique, as the purpose of this hybrid is to allow the parties to forge their own settlement, rather than accept the decision of the arbitrator.
The downside to this combination is that, while the parties exercise their freedom of choice, the costs of the arbitration have already been incurred, so it is less efficient from that point of view.25
MED-ARB
Parties choose this combination when they want an opportunity to first settle some or all of the issues through mediation, but also desire finality in the form of a binding decision, without having to start from scratch with a new neutral (in this case an arbitrator) who would then need to be educated about the dispute. In this way, if the mediation is not successful or there are certain unresolved issues, the mediator can switch hats and go on to arbitrate the remaining dispute.
Med-Arb allows for a more expeditious resolution of a dispute with greater time and cost efficiency. The mediation component in this alternative should focus on business interests not rights, which should be left for the arbitration. More so than with Arb-Med, the neutral must take extreme care to refrain from being evaluative, lest that be interpreted as the tenor of the determination he or she will make in a subsequent arbitration proceeding if settlement fails.
Even for its proponents, there are concerns with Med-Arb, some ethical, but others related more to the enforceability of an award rendered following this process. The single most problematic issue relates to caucusing. Caucusing, the private discussions with each of the parties, is considered a key tool for mediation. It is more often in caucusing that the mediator gleans the information on the parties' real needs and interests that enables him or her to bring about a settlement. When the parties know that the mediator may decide the case as the arbitrator if the mediation fails, they might be less forthcoming during caucusing and more reluctant to reveal their true settlement positions, which could have a negative impact on the mediation process. This risk is mitigated fortunately-or unfortunately-by the fact that mediation, with a hybrid or stand-alone process, is increasingly legalistic and lawyer-controlled, making it difficult for the parties to speak candidly while under the watchful supervision of their counsel, who often censor their clients if they feel they might disclose something too damaging.
Another risk is that counsel will try to persuade or 'spin' the mediator to influence his or her decision in the event the mediation is unsuccessful and an arbitration award is subsequently rendered. Yet lawyers do this regardless, in an attempt to advance their client's case so that the mediator will push for a settlement more favorable to that party. Consequently, mediators and arbitrators in all types of processes need to see through the posturing to understand the real facts of the case. Then there is the danger that a mediator who knows that he or she is going to become an arbitrator can try to force a settlement. The parties may feel coerced into settling, for fear of being penalized in the arbitration award. Another compelling question is whether arbitrators who have acted as mediators in the same dispute will be able to ignore the confidential information they have heard and render a decision solely on the facts and law presented by the parties during the arbitration itself. Those who suggest that a neutral can't remain neutral when changing hats from mediator to arbitrator, rely on the notion that one cannot unring the bell. However, judges and juries do this regularly, without their decisions or verdicts being considered tainted with bias. Finally, if an arbitrator appears to be biased because of information conveyed confidentially in the mediation process, the losing party may challenge the award alleging actual or apparent bias, the result of which would be to completely vitiate the process of its time and cost saving advantages.
This indeed is the overarching threat inherent in the process: the use, disclosure or non-disclosure of confidential information obtained during caucusing.
Common law principles of procedural fairness26 require that parties have an adequate opportunity to respond to the case against them. If, during caucusing, one party discloses facts that the other party is unaware of and has no opportunity to respond to, and that other party believes that such facts were instrumental or even considered in the arbitrator's decision, then that party could claim that it was denied the right to properly respond to the case against it, that it was denied due process, and might seek to overturn the award on that basis. To address this problem, in certain jurisdictions, such as Hong Kong, Singapore and South Africa, an arbitrator is required to disclose all confidential information he or she deems material to the arbitration proceedings to the other party, prior to commencing the arbitration stage of the hybrid process. The purpose of this is to protect the arbitrator against claims for actual or apparent bias, but it also places the onus of determining what is material or not on the neutral, for whom it might be more convenient to simply disclose everything. It remains to be seen if this will put a damper on caucusing in these jurisdictions and diminish the effectiveness of the mediation arm of the process or not.
Another related process is Arb-Med-Arb. While at first glance it seems as if it would be a more drawn-out process due to the three phases, it can be streamlined to combine the advantages of Med-Arb and Arb-Med and limit some of the pitfalls. In the initial stage, the pre-mediation statements and briefs can be combined and the proceedings conducted in a condensed, fast-track manner, before initiating the mediation. Moreover, it has more built-in flexibility as the arbitrator, who is deemed to be in the best position to determine the most appropriate time for mediation, can create mediation 'windows' to dispose of issues as they are raised, thus helping to further streamline the process. Unlike Arb-Med, the award is not written in advance, but if the mediation is not completely successful, the neutral resumes the arbitral proceedings using either the initial or new terms of reference, to allow, for example, witnesses, experts or cross-examination, so as to not affect the parties' right to be heard. Naturally, the same precautions must be taken by the neutral in shifting from mediator to arbitrator as in Med-Arb. This process-or a simplified version-should be favored in jurisdictions where the timing of the appointment of the tribunal can impact the enforceability of consent awards.
MEDALOA is also a variation on Med-Arb, which like the latter starts with mediation and is followed by arbitration, but in this case the arbitration part is what is commonly known as baseball, or last offer arbitration (LOA). In LOA, each party submits a final offer to the arbitrator, who chooses one of them. That offer then becomes a binding arbitration award. The advantage of MEDALOA is that the parties are less prone to inflate their offer lest it not be chosen and the risk of bias is reduced, since the arbitrator does not decide alone but chooses a resolution in essence proposed by the parties.
Despite these presumed inherent dangers, many parties still prefer to control the process and avail themselves of Med-Arb, which, even if the effectiveness of the mediation component may be slightly diminished if there is no caucusing or when there is mandatory disclosure of private discussions, it may still be a better choice than a more costly step proceeding.
HOW MED-ARB OR ARB-MED-ARB CAN ENHANCE MSA ENFORCEABILITY
Another advantage of mediation combined with arbitration is the ability to have a settlement enshrined as an agreed or consent award. Although with the expansion of mediation globally, rules are being adopted for the enforcement and recognition of mediated settlement agreements (MSAs), which are often the outcome of mediation (or Med-Arb if some, but not all, of the issues are resolved through mediation) coupled with an arbitration award for those disputes finally determined by arbitration. In some jurisdictions MSAs are assimilated to contracts, requiring subsequent litigation for enforcement.27
As a general rule, consent or agreed awards handed down by an arbitral tribunal are enforceable under the New York Convention and the rules of major arbitral institutions such as the ICC, ICSID and CIETAC. Additionally, Article 31 of the UNCITRAL Model Law on International Commercial Arbitration expressly provides for their recognition.
This can be of relevance when choosing the appropriate hybrid procedure. Parties often choose Med-Arb to obtain the finality that mediation alone may not provide. Depending on the jurisdiction, counsel should take care to ensure that the outcome of the Med-Arb process is memorialized as a consent or arbitral award, and not an MSA, whether some or all of the issues in dispute are resolved prior to arbitration. It can be crucial to have the tribunal render an arbitral award irrespective of the prior proceedings. This is particularly important to bear in mind when selecting a forum and governing law either at the contractual phase or when drafting a med-arb agreement after a dispute has arisen. For example, jurisdictions such as New York and Brazil require that the arbitral tribunal be constituted prior to the settlement of the dispute. Therefore, choice and timing can be everything. Arb-Med-Arb, although more cumbersome a process, is a possible solution. Another suggestion is for the MSA to be governed by the law of a jurisdiction that permits an arbitrator to be appointed after a settlement and mediation.28
The subsequent sections on consent and waiver set out precautions that can and should be taken to address these risks and safeguard the process.
DESIGNING A PROCESS THAT PROVIDES ADEQUATE SAFEGUARDS
Perhaps the safest process would be one with different neutrals for each step, but location, time constraints and culture often favor a single-neutral process. This could begin with mediation and only if all issues are not settled, proceed to arbitration (which could potentially result in a considerable savings of cost and time). Another possibility is to avoid caucusing altogether and conduct the mediation portion of the process exclusively in joint session.29 The issue is one of choice. Sophisticated parties want to control and manage the process. Their goal is efficiency and preserving a business relationship. However, parties also want finality. In order to achieve finality, the process must be designed in a way that prevents, or at least limits, challenges to awards. Parties and counsel should decide on the best process on a case-by-case basis, depending on the specific issues and interests of each matter.
CONSENT, WAIVER AND RENEWED CONSENT
Informed consent at every step of the way is vital to avoiding ethical pitfalls and potential challenges. As vital, is ensuring that not only counsel, but especially the parties, provide clear and informed written consent and that they are aware of the changing role and risks inherent in this type of process, with particular emphasis on waiver and questions of confidentiality. The parties must be cognizant of the fact that they may be waiving their right to procedural due process, which is why single-neutral hybrid options are better adapted to sophisticated parties.
The formalities required to provide adequate safeguards are inversely proportionate to the flexibility of the process itself. Whether it is in the form of a © 2013 Koninklijke Brill NV ISBN 978-90-04-26019-1 stipulation, a clause or a Med-Arb or Arb-Med agreement, the consent must be in writing and comply with a number of specific factors to ensure award enforceability. A pre-mediation or arbitration conference with the parties present to discuss the ADR options and set guidelines for the procedure is an effective way of ensuring that all parties understand their choices prior to setting their consent forth in writing.
Consent should be clear with respect to caucusing and indicate whether the parties agree to the single neutral meeting with each party privately. If caucusing is permitted, then it must also be specified whether the neutral should disregard any confidential information obtained individually from the parties or disclose such information and provide the other party with an opportunity to comment in the arbitration.30 In the latter case, the parties should sign a confidentiality waiver for the disclosure of the information shared in private meetings.
Furthermore, there must be a clear delineation between the processes. Even when the parties have provided written consent from the outset, such consent should be reiterated in writing each time the process shifts from mediation to arbitration or vice versa. It is indispensable to obtain renewed consent from the parties after the mediation is over and prior to beginning the arbitration phase, as with hindsight, they may change their position regarding disclosure and this must be probed by the neutral before changing hats.31
To protect the enforceability of the award, it is imperative that the parties waive their right to challenge it for bias or lack of neutrality.
Parties should be careful not to try and abuse this process. They must timely object to any alleged lack of impartiality or risk waiving their right to challenge the award on that basis at a later stage. For example, the IBA Rules on Conflicts of Interest allow a party 30 days to raise an objection, failing which the party will be deemed to have waived the right to object.32 This is a warning to parties who wait for the award and only then attempt to have it vacated on the grounds of bias if they end up being the losing party.33 30 Disregarding confidential information may not be an option in all jurisdictions, as some require disclosure of material information, such as Hong Kong, Singapore and South Africa.
31 This is of greater significance in processes where separate issues may be resolved through mediation at different intervals in the arbitration process. 
CHOICE OF NEUTRAL
It is often said that the process is only as good as the neutral. In Med-Arb, the most important factor in this choice is ensuring the neutral has the complete trust of both parties. It is also essential for the neutral to have experience in both mediation and arbitration and a clear understanding of the differences between the two. In many countries, legal practitioners (and non-lawyers) are trained, and act, as neutrals in both mediation and arbitration in the course of their practice.
36
CONCLUSION
Party autonomy is the cornerstone of international arbitration and ADR. If parties knowingly and voluntarily consent to having the same neutral mediate and arbitrate, then they must believe that the benefits outweigh the risks.
To quote Alan Limbury, "The challenge for the legal profession . . . is not simply a matter of adopting less adversarial practices in attitudes but also being skilled in being able to move elegantly between adversarial and consensual or collaborative approaches."37
Advocates and neutrals in the international arbitration and mediation community have a duty to be the gatekeepers of these processes and to assist parties in crafting their dispute resolution systems to meet their objectives in as efficient and safe a manner as possible.
36 One example of such trust is when parties, in the U.S. for example, consistently ask a mediator to provide a mediator's proposal.
37 Alan L. Limbury, Med-Arb:-getting the best of both worlds, available at http://www.strategic-resolution.com/documents/Med-Arb%20%20getting%20the%20 best%20of%20both%20worlds%202010.pdf.
